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About the Institute and Faculty of Actuaries

The Institute and Faculty of Actuaries is the chartered professional body for actuaries in the United
Kingdom. A rigorous examination system is supported by a programme of continuous professional
development and a professional code of conduct supports high standards, reflecting the significant
role of the Profession in society.

Actuaries’ training is founded on mathematical and statistical techniques used in insurance, pension
fund management and investment and then builds the management skills associated with the
application of these techniques. The training includes the derivation and application of ‘mortality
tables’ used to assess probabilities of death or survival. It also includes the financial mathematics of
interest and risk associated with different investment vehicles — from simple deposits through to
complex stock market derivatives.

Actuaries provide commercial, financial and prudential advice on the management of a business’
assets and liabilities, especially where long term management and planning are critical to the success
of any business venture. A majority of actuaries work for insurance companies or pension funds —
either as their direct employees or in firms which undertake work on a consultancy basis — but they
also advise individuals and offer comment on social and public interest issues. Members of the
profession have a statutory role in the supervision of pension funds and life insurance companies as
well as a statutory role to provide actuarial opinions for managing agents at Lloyd’s.
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Dear Sirs
IFOA response to MoJ Consultation “The Personal Injury Discount Rate”

The Institute and Faculty of Actuaries (IFoA) welcomes the opportunity to respond to this consultation.
Members of the IFOA’s General Insurance Board have led the drafting of this response.

We have answered the questions to the consultation in the attached Appendix. However, we have set
out the main points of our response in this letter.

Discount Rate Methodology

The IFoA believes the discount rate should be set in a way that minimises the risk to the claimant. As
such, the rate should be set in line with the yield on index-linked gilts. We have suggested a number
of practical solutions to provide some stability in using a market yield.

We have also suggested a formal mechanism for changing the rate that would remove the political
sensitivity of making future rate changes.

PPOs

We have also highlighted the benefits of using PPOs for claimants. In particular, we have suggested a
number of ways in which providing PPOs could be made easier; thus, providing better outcomes for
claimants.

Next Steps

We are aware that you will receive a range of responses that may be challenging to reconcile. The
IFoA would welcome the opportunity to discuss our response with MoJ and other respondents in more
detail. We recognise the current purdah period would delay any discussions, but we would be
delighted to host a roundtable event at Staple Inn Hall, if you believed that would be of value.
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If you wish to discuss any of the matters included in our response, you should contact Philip
Doggart, Technical Policy Manager, (Philip.Doggart@actuaries.org.uk / 0131 240 1319)

Yours faithfully

LoanQdt =5t

Michael Tripp
Chair, General Insurance Board
Institute and Faculty of Actuaries



The Institute and Faculty of Actuaries welcomes the opportunity to respond to the MOJ's
consultation on the Ogden discount rate.

A number of individual actuaries have contributed to this response, many of whom work in the
insurance industry. Whilst our response is informed by the detailed insurance knowledge of
our members, its primary focus is the interests and fair treatment of injured parties. Fair
compensation, but not over-compensation, is how we interpret the objective of the MoJ in
publishing this consultation, and all our comments are directed towards this end.

Whilst the majority of the numbered questions in the consultation relate to the position of
claimants, a few relate to the cost of providing PPOs. The impact assessment also looks at
the position of those paying, or paying for by way of insurance premiums and taxes, the
compensation. In our response, before proceeding to the numbered questions, we have
discussed the challenges facing insurers, since some of these challenges and the long term
implications of them may not be widely recognised. We also compare the risk-carrying
capacity and investment constraints available to individuals as claimants and to insurers.

A number of aspects are included in our response, which are not directly addressed by the
questions posed in the consultation. They are important to the ability of insurers to fulfil the
functions that society expects, but which we believe are not essential for the Government to
resolve before coming to decisions about the Ogden rate. However, they are important to
understand because they do provide some background to concerns expressed by insurance
company managers regarding the difficulty of carrying the risks associated with PPOs.

Whilst actuaries in practice operate more widely across the economy than used to be the
case a few decades ago, the core of the actuarial profession continues to be the meeting and
the evaluation of long term financial needs. Indirect consumers of this work are members of
the public in relation to insurance of all types and also payments for life such as pension
annuities. Actuaries advise on the stewardship of the financial entities that provide these
benefits, including questions such as what premiums need to be charged to protect the
entities from losses, what are appropriate strategies for their invested assets, what amounts
need to be set aside to meet the liabilities, and what additional shareholder capital is needed
to protect the entity and all its counterparties from the failure to deliver on the promises it has
made.

In our response to the previous consultation on the discount rate, we set out a number of the
principles which we have continued to use in formulating this response.® In this present
document, we refer to this as “our former response”.

There are two challenges insurers have faced, and still face, in relation to personal injury
compensation that we wish to highlight. The first relates to the history of the Ogden rate.
Over the years, this has become out of line with market consistent measures. Had the rate
been prescribed to a basis that would adjust from time to time to keep it reasonably close to
market consistent measures, insurers would have had more certainty, and would have priced
their insurance products accordingly

Now that there has been a sharp change in the Ogden rate, this exposes the fact that there
are many past accidents with unresolved liabilities, for which the reserves held have been
insufficient. With “long tail” insurance business of this type, there will always be a material
lag between the assessment of premiums and the settlement of the losses, so the risk of
under-pricing and under-reserving will always be present. However, in the case of the Ogden

! https://www.actuaries.org.uk/system/files/documents/pdf/ifoamojdamages-act199620130507response. pdf
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rate, the Government could do its part by ensuring that the framework adjusts the rate to
reflect investment market conditions much more frequently.

The second challenge is the accumulation of long term risks within general insurers as the
number of PPOs awarded build up. Whilst this is a significant challenge for insurers, we do
not believe this important challenge should have any direct impact on decisions relating to the
discount rate, however.

Do you consider that the law on setting the discount rate is defective? If so, please
give reasons.

We understand that the main principles in the current law, as set out in Wells v Wells, are as
follows:

e 100% compensation but not more or less;
e That the claimant should be regarded as very risk averse; and
e  The way in which the claimant uses the compensation is not relevant to its determination.

As a consequence of this, under the current law, the cost to the defendant is not a
consideration in setting the discount rate.

In our former response, under Question 3 of that consultation, we expressed the view that a
market-consistent basis is appropriate. Quoting from this, “A market-consistent approach
does not take into account the actual assets held, but relies on market information at the date
of the transaction to determine the discount rate.” This approach would lead to a focus on risk
free rates of return, as was favoured by their Lordships in Wells v Wells when they set the
discount rate by an inspection of Index-Linked Gilt yields.

Whilst there is an argument that the degree of risk aversion of claimants is likely to vary for
different heads of claim, the largest damage awards will normally relate to cost of care for the
rest of the claimant’s life, which is an absolute necessity. The “very risk averse” principle
recognises this. We also note that the impact of any discounting calculation will be greater for
such “rest of life” necessities than any other heads of claim. In some cases, “case
management” expenses may have a “rest of life” character.

For loss of earnings, one could make the argument that, depending on how high the
individual's earnings would have been, there could be scope for the individual to take a less
risk-averse investment strategy as not all of the earnings may be needed to cover basic
needs. So it could be argued that the “very risk averse” position could be relaxed for loss of
earnings. Apart from loss of pension, other heads of claim, however, will tend to be for
specific costs, with little scope for the claimant to avoid them.

One of the specific challenges in using the yield on index-linked gilts as a measure of a risk-
free rate is that RPI may not necessarily be the ideal match for the rate of increase in liability
costs. As the lump sum will reflect different heads of damage, compensation payments as
they fall due would increase at different rates. While it is impossible to remove this mis-match
in a simple system, we would support the use of an inflation-linked (currently RPI) measure as
a proxy for those rates of increase.

The ONS has indicated that RPI is less accurate and tends to over-state inflation compared to
CPI-based measures due to the methodology used for its calculation. Given that ILGS bonds
are RPI-linked, government could alter the discount rate to reflect an appropriate inflation-



17.

18.

19.

Q2

20.

Q3

21.

22.

Q4.

linked measure. Such a measure could reflect the inflation mis-match, the potential of
reinvestment risk or even incorporate an adjustment to reflect how an insurance company
would price a PPO. If the Government were to adopt such an approach, we would hope to
have a transparent methodology that would be easily understood. We would also expect such
a methodology to be open to regular review.

We will expand on the different situations of insurer and claimant later in this response, but a
useful “sense check” for the fairness of a lump sum is to compare it to an alternative such as
a PPO. This may indicate whether the insurer has a strong financial incentive to prefer a lump
sum over a PPO, or vice-versa. If this is the case, whilst the law may not be “defective”, it
could still be argued that it is not working as intended.

In our former response, we expressed our strong support for the use of PPOs wherever
possible since they often best meet the needs of the claimant. Only a PPO can deal with the
uncertainty over how long the claimant will live, and it also provides a more appropriate
means of dealing with long term inflation risk. Claimants in jurisdictions where PPOs are not
available do not have this advantage.

It is important to appreciate that even if the post-tax, post expenses, investment return
achieved on the investment of a lump sum award matches the Ogden discount rate, the
claimant is still exposed to longevity risk if they live longer than average. This risk is removed
by PPOs. We are not convinced that claimants who accept lump sums when a PPO is
available always understand this. Insurers have greater scope to manage longevity risk by
pooling it in a way that individual annuitants cannot.

Please provide evidence as to how the application of the discount rate creates under-
or over-compensation and the reasons it does so.

We are unable to provide individual case studies of claimants’ experience of investing their
lump sums and their success as investors. Other respondents may be better placed to do so.
However if there were no change in the law, any such cases would, in our view, not invalidate
the principle that a risk-free strategy was the appropriate benchmark from which to judge fair
compensation. On that basis, however, if the Ogden discount rate is materially out of line with
forward-looking index-linked investment returns for the expected cash flow profile of the
claimant, that in itself will give rise to either over- or under- compensation when a lump sum is
taken. Prior to the recently announced change in the discount rate, we would suggest that
with reference to the principles underlying the current law, accepting lump sums either gave
rise to material under-compensation, or required claimants to invest in a range of more risky
assets than was considered when the rate was set at +2.5%.

Please provide evidence as to how during settlement negotiations claimants are
advised to invest lump sum awards of damages and the reasons for doing so.

We are not in a position to give evidence on this.

As a general point, for all of the questions in this section that ask for evidence of what actually
happens at the claimant level, we think that independent expert pro-active research would be
the best way for the MoJ to discover the facts and to make a balanced assessment. That
would mean interviewing the different parties and their advisers in a sample of cases, and
also studying case files. This suggestion is also relevant for questions 4, 5, 6, 7 and 9.

Please provide evidence of how claimants actually invest their compensation and their
reasons for doing so.
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Please see our response to Question 3.

Are claimants or other investors routinely advised to invest 100% of their capital in
ILGS or any other asset class? Please explain your answer. What risks would this
strategy involve and could these be addressed by pursuing a more diverse investment
strategy?

For the first part of this question, we refer to our answer to Question 3.

Regarding the second part of this question, it is important to be clear what presumptions may
be behind the question. In actuarial work, the setting of valuation assumptions in a matched
cash flow exercise suggests a market consistent approach. This is a very distinct question
from what the investment strategy may be. The related issues were covered within our earlier
response.

This may be a good point to explore the relative situations between an insurer and a claimant
if we were to use a forward-looking and subjective evaluation, i.e. to depart from the simple
risk-free, market-consistent model.

The insurer:
e  Will have free capital, allowing it to take more investment risk than an individual if it
chooses;

e  Will be a “gross” taxpayer, in that expenses such as those relating to investments will be
offset before it pays tax;

e  Will have investment expertise that is efficiently applied to a large portfolio of assets; and

e Wil be able to pool longevity risk.

The claimant:

e  Will normally have no free capital,

e  Will receive non taxable PPO amounts; but all investment returns on invested sums are
taxable above certain personal allowance thresholds. If the lump sums are large and the
investment income, or any capital gains, are substantial, this could be significant; and

e s likely to need advice, or delegation of investment management. The cost of this is not
deductible from taxation. The total costs of investment and financial advice and
investment management will be substantial (these matters are explored in depth in
various studies made by the Financial Conduct Authority).

Another practical question relates to the challenge of making judgments of forward-looking
investment returns at any point in time. Whereas for index-linked gilts, one can assess
precisely what real return is built in over the length of each instrument, simply by looking at
the market price of the instrument today. No similar model exists for any other assets with
regard to real returns.

In the previous paragraphs we focused on the claimant. It is also important to consider
relative position of the insurer and the claimant. We would suggest, having regard to the two
sets of bullets above, that the net of tax, net of expenses, net of inflation return available to a
risk adverse claimant would be materially lower than that available to an insurer.

We can also consider the “cost”, in terms of assets needed to be set aside to meet the cash
flow for a PPO, first if the insurer is going to provide the PPO, or second if the claimant takes
a lump sum and self-funds the necessary cost of care cashflow themselves. It is difficult to
understand how the lump sum for the claimant could be anything other than materially greater
than the amount of assets the insurer would need.
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This analysis suggests that in order for a claimant to expect to achieve the same return as an
equivalent PPO in the event that the law had regard to the probable fully net (i.e. of tax and
expenses) investment returns achieved by the claimant, any lump sum paid would need to
materially exceed the amount the insurer would need to hold in reserve for the PPO. Similar
principles will apply to the discounting of all future sums using the Ogden tables.

Returning to the existing law, prior to the latest change in the Ogden rate, insurers were in
recent years able to make very material savings, compared to PPO reserves, when claimants
accepted lump sums. It will take many years before we know the extent of such savings
against PPO payments actually paid. However, this situation appears anomalous and
inequitable to claimants.

Are there cases where PPOs are not and could not be made available? Are there cases
where a PPO could be available but a PPO is offered and refused or sought and
refused? Please provide evidence of the reasons for this and the cases where this
occurs.

In public discussion of PPOs, we think there is a common misconception that claims are
settled “either” as a PPO, “or” as a lump sum. It is important to recognise the general point
that PPOs are almost always in respect of cost of care only, though case management costs
may be included. That always leaves many other heads of claim that are settled by lump
sum. So whilst cases without PPOs will be settled by lump sum, there will be no cases that
are settled only by a PPO. The PPO element is likely to be the most important part of the
total cost, when a PPO is part of an award, However, there are a number of situations where
a PPO would not be made available. Most of these revolve around the compensation level
being limited. In addition, claimants in Scotland do not have the same benefits in law in
relation to PPOs that other claimants have elsewhere. Examples include:

e  Where the provider is considered insecure, such as insurance not protected by the
FSCS, thus the claimant cannot be guaranteed future payments and hence a lump sum
is considered more appropriate.

e An element of contributory negligence would decrease the level of compensation made.
The annual payments may be insufficient to cover the care needs. Thus the claimant
may wish for a lump sum so that they can maintain flexibility around provision of care.

e  Where there are fixed limits of indemnity. If the lump sum is sufficiently close to the limit,
then the claimant would get a greater present value of compensation from a lump sum
than a PPO as the limit would be exhausted under a PPO at a later date, thus providing
a lower present value.

e In our former response, we mentioned the possibility of requiring unlimited cover more
widely to protect claimants from under-compensation.

We understand that there are cases where a PPO would be available but is not taken up. We
have no specific information as to the reasons. However the graph below shows how the
propensity of PPOs in liability claims tends to decrease with the increasing size of the award,
notwithstanding the previous comments about the availability of PPOs. It would therefore
seem that one relevant consideration is the size of the total award, as a proxy for the severity
of the injuries or financial loss to the claimant.
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Please provide evidence as to the reasons why claimants choose either a lump sum or
a PPO, including where both a lump sum and a PPO are included in a settlement.

As noted in our response to question 3, we do not have evidence of claimants’ choices. We
have also noted there may have been incentives for insurers to settle purely by lump sums
and avoid PPOs. This may have influenced the negotiations and settlements.

We would repeat the point made above that, as well as the cost of care, there are many other
heads of damage that are met by providing lump sums. Homes may need re-engineering, for
example, and special equipment may be needed. In practice, PPOs rarely cover anything
other than cost of care, so lump sums are inevitable.

How has the number of PPOs changed over time? What has driven this? What types of
claims are most likely to settle via a PPO?

The number of claims increased dramatically after the Thompstone judgement and financial
crash. There was a peak in 2012 but the proportion of claims settling as a PPO has fallen

since.

This graph shows the propensity of PPOs for motor by settlement year:
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It is not certain what has driven the change in propensity, but proposed reasons for the
reduction include:

Total Number of Large Claims (Including PPOs)

ASHE was close to zero for a number of years (including negative values), which may

have depressed the appetite for PPOs;

There may have been a backlog of claimants wanting to settle as a wage linked PPO,
which caused a high volume of PPO settlements following the Thompstone judgement;
Insurers have increasingly sought innovative options to settle a claim as a lump sum, e.qg.

contributory negligence, accommodation etc;

Uncertainty over the future discount rate as a result of the ongoing consultations may

have caused a lag in PPO settlements, as those undecided may have delayed
settlement (where possible) in anticipation of a drop in the discount rate; and

The claims most likely to become PPOs are those where the claimant is a minor, or has

suffered a severe brain or spinal injury. We would expect intrinsically that for brain injury
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claims, there would be a higher propensity to take PPOs than for spinal injury claims, due to
the requirement for a judge to opine on the compensation for patients. However, the graph
below shows that where data is available, the propensity across both types of injury is
consistent. It is possible that there is a distortion by age or by losses with multiple injuries due
to inconsistent coding of the injuries. There would appear to be a correlation that the large
claims tend to be more likely to settle as a PPO, as the younger claimants, and those with
major brain and spinal injuries would tend to have the largest claim amounts.
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Do claimants receive investment advice about lump sums, PPOs and combinations of
the two? If so, is the advice adequate? If not, how do you think the situation could be
improved? Please provide evidence in support of your views.

We refer to our response to question 3 as we do not have evidence to provide an answer to
this question. As PPOs remove much of the risk that a claimant faces compared to a lump
sum payment, we believe that those representing claimants should have a very clear duty to
explain the PPO option. We would encourage representatives to adequately explore PPOs
before any decision to take an alternative lump sum.

Q10 & Q11 Do you consider that the present law on how the discount rate is set should be

44,
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changed? If so, please say how and give reasons. If you think that the law should be
changed, do you agree with the suggested principles for setting the rate and that they
will lead to full compensation (not under or over compensation)? Please give reasons.

We believe thjs should be a matter for Government having considered the responses.

Do you consider that for the purposes of setting the discount rate the assumed
investment risk profile of the claimant should be assumed to be: (a) Very (Wells v
Wells) (b) Low risk (a mixed portfolio balancing low risk investments). (c) An ordinary
prudent investor (d) Other.

Please give reasons.

We explicitly confirmed in our former response that the setting of the discount rate is a
matching exercise and this would naturally lead to a market consistent risk free basis. This
would align most closely with option a. However as highlighted in our response to question 1,
the exact amount and duration of the cashflows is uncertain. As we noted, the policy intention
that, on average, a claimant does not suffer gain, or loss, is a reasonable compromise, which
the Ogden table methodology recognises.
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We would again emphasise that there is no perfect matching asset class as the duration and
the cashflows required remain uncertain, but a PPO alleviates some of these issues.

Should the availability of Periodical Payment Orders affect the discount rate? If so,
please give reasons. In particular: Should refusal to take a PPO be taken as grounds
for assuming a higher risk appetite? If so, how big a difference should this make to the
discount rate? Should this assumption apply in cases where a secure PPO is not
available?

If a claimant chooses not to take a PPO, that may indicate a willingness to accept some
investment and/or longevity risk. Such a decision should not impact the selection of a
discount rate because of the uncertainty that remains with the claimants who accept lump
sums. In Scotland, claimants are relatively disadvantaged.

Do you agree that the discount rate should be set on the basis that claimants who opt
for alump sum over a PPO should be assumed to be willing to take some risk? If so,
how much risk do you think the claimant should be deemed to have accepted? Please
also indicate if you consider that any such assumption should apply even if a secure
PPO is not available. Please give reasons.

There are risks associated with taking a PPO which the claimant may be balancing with those
risks associated with a lump sum. These risks will be very specific to the individual case. As
most lump sum settlements are reached by negotiation, a claimant’s preference for a lump
sum may be a factor in the settlement process. However, we repeat our view that such a
preference should not impact the discount rate.

Do you consider that different rates should be set for different cases? Please give
reasons. If so please indicate the categories that you think should be created.

We need to be careful about seeking what may become a spurious level of accuracy in
practice. There is no computational reason why a very complex set of differing discount rates
could not be applied to different compensation drivers. The negotiation aspects of any
settlement could simply lead to this generating more grounds for argument and hence further
complicated settlements. There are benefits in having a simple framework based on a single
discount rate.

Please also indicate in relation to the categories you have chosen whether there are
any special factors that should be taken into account in setting the rate for that
category.

We refer you to our response to question 1 considering potential options to reflect any mis-
matching between the discount rate and actual payments.

Should the court retain a power to apply a different rate from the specified rate if
persuaded by one of the parties that it would be more appropriate to do so? Please
give reasons.

Although this power is currently available we understand it is not exercised. Retaining such a
power could create scope for satellite litigation, although there is little evidence to date that is
has.
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If the court should have power to apply a different rate, what principles should apply to
its exercise?

In order to provide certainty to claimants and compensators, we would expect the courts to
use any discretion rarely. This means that different rates would only apply in very exceptional
circumstances. If this were not the case, it may prove an impediment to swifter settlements in
general.

Do you consider that there are any specific points of methodology that should be
mandatory? Please give details and reasons for your choice.

We would reference our response to question 1, where we emphasise the importance of
setting the discount rate in a market consistent and risk-free manner.

Do you agree that the law should be changed so that the discount rate has to be
reviewed on occasions specified in legislation rather than leaving the timing of the
review to the rate setter? If not, please give reasons.

If the discount rate were linked to a defined index (such as long-term ILGs), there would be
the option to review the basis of the rate only if it had changed by more than a defined
amount. The exact permissible variation would be to strike a balance between fairness of
payments, to both parties, and simplicity of approach. In view